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Sue Genevi eve Thornburgh appeals a divorce decree
rendered in a suit brought by her husband, Thomas Ti pton
Thor nburgh, Sr. The decree granted her husband an absol ute
di vorce, custody of their mnor child, divided their marital
property and, after a six nonths' hiatus, ordered her to nake

certain child support paynents.



By her single issue on appeal M. Thornburgh contends
that the Trial Court was in error in not granting her a new trial
because she did not receive effective assistance of counsel.
Specifically, she contends that her attorney did not properly
prepare her case by failing to pursue discovery procedures,
failing to notify--in accordance with a | ocal rule--opposing
counsel of the witnesses she intended to call, which resulted in
their testinony being excluded, failing to nake an offer of proof
regardi ng the excluded testinony and failing to seek a

conti nuance.

Wt hout question in crimnal cases, ineffective
assi stance of counsel is a proper ground for granting post-
conviction relief. The doctrine is based upon the Sixth
Amendnent to the United States Constitution, which grants a
crimnal defendant the right to assistance of counsel. Baxter v.
Rose, 523 S.W2d 930 (Tenn.1975). This has quite properly been

construed to mean assi stance of effective counsel. Beasl ey v.

United States, 491 F.2d 687 (6th Cr.1974).

There is no such constitutional mandate as to civil

cases.

We have been unable to find any Tennessee case in
poi nt, although appell ate deci sions have pointed out that "a
defendant is not entitled to the constitutional safeguards in a

civil case that he has a right toin a crimnal case.” Everhart



v. State, 563 S.W2d 795 (Tenn.Crim App.1978). Mack v. State, an

unpubl i shed opinion of the Court of Crimnal Appeals filed in

Knoxvill e on Cctober 3, 1986.

W have, however, found federal cases in point. In

Ni chol son v. Rushen, 767 F.2d 1426, 1427 (1985), the 9th Crcuit

stated the Rule thusly:

Ni chol son's claimof ineffective assistance of
counsel is simlarly unavailing. GCenerally, a
plaintiff in a civil case has no right to effective
assi stance of counsel. See Wlifolk v. Rivera, 729 F.2d
1114, 1119-20 (7th Cr.1984); Mekdeci v. Merrel
National Laboratories, 711 F.2d 1510, 1522-23 (11th
Cir.1983); Kushner v. Wnterhur Swiss Ins. Co., 620
F.2d 404, 408 (3d G r.1980); Wwatson v. Moss, 619 F.2d
775, 776 (8th Cir.1980).

The 9th Circuit again visited the question in Friedman

v. State of Arizona, 912 F.2d 328, 333 (1990), and was equally

succi nct:

Fri edman contends that his trial counsel rendered
himineffective assistance.

We reject Friedman's ineffective assistance of
counsel claim In a civil case |like Friedman's, there
is noright to an ineffective assistance of counsel
claim N cholson v Rushen, 767 F.2d 1426, 1427 (9th
Cir.1985).

Mor eover, we observe that, as pointed out by appellate
counsel for Ms. Thornburgh, there was no offer of proof at trial
to discl ose what the excluded testinmony m ght have shown. In

this connection, we also point out that appell ate counsel
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| i kew se did not apprise us the substance of the excluded
evi dence, which precludes us fromfinding that had the evidence

been adnmtted the result woul d have been different.

Finally, although we hold, as a general rule, that in
civil cases relief may not be prem sed upon the theory of
I neffective assi stance of counsel, we recognize that there may be
cases where the facts are so egregious that justice nmay require

sone relief. This, however, is not such a case.

For the foregoing reasons the judgnment of the Tria
Court is affirnmed and the cause remanded for collection of costs
bel ow. Costs of appeal are adjudged agai nst Ms. Thor nburgh and

her sureties.

Houston M Goddard, P.J.

CONCUR:

Her schel P. Franks, J.

Charl es D. Susano, Jr., J.



